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Date:    December 16, 2016 
 
To:    Honorable Board of County Commissioners 
 
From:    Matthew T. Trepal, Principal Planner 
 
RE:  TDU-VAR-16-01, A petition for a Variance to Section 3-5-429(h)(1)(i)B of the 

Transfer of Density Units (TDU) Code, Charlotte County Code of Laws and 
Ordinances 

 
Staff Recommendation: 
Staff recommends the approval of this TDU Variance. 
 
Purpose of This Amendment: 
TDU-VAR-16-01 involves a request by Lux Biscayne Properties, LLC, for a variance from certain provisions 
of Section 3-5-429(h)(1)(i)B of the TDU Code in order to allow unused certified density units transferred 
onto an eligible Receiving Zone (RZ) to be certificated and available for transfer to another eligible RZ. 
 
Background: 
The subject site, 106.96 acres located north of SR 776 (El Jobean Road) and east of Biscayne Drive, in 
the Port Charlotte area, was the subject of Petition PA-01-11-35, amending the 1997-2010 Future Land 
Use Map from Low Density Residential and Parks and Recreation to Medium Density Residential and 
Petition Z-01-11-36-TDR, amending the Zoning Atlas from Residential Single-family 3.5 (RSF) to Planned 
Development (PD).  Both were approved in 2003, by Ordinance 2003-039 and Ordinance 2003-050, 
respectively.  These petitions allowed the maximum residential density on the subject site to be increased 
from 300 units to 828 units through the transfer of 528 units using the Transfer of Development Rights 
(TDR) program then in effect. 
 
At that time, the TDR program – the predecessor to the County’s current TDU program – required a TDR 
petition to be “accompanied by a petition for a FLUM amendment or a Rezoning, whichever is applicable…”.  
The TDR program further stated that any proposed TDR required either a “binding agreement between all 



 

legal and equitable owners of the S[ending] Z[one] and the R[eceiving] Z[one] acknowledging and 
approving the submittal of the petition, and the proposed transfer and acceptance of development rights” 
or a “contribution fee to be deposited in the County Land Acquisition Trust Fund in an amount equal to the 
number of density units desired for the RZ multiplied by the unit price equivalent for a unit of density…”.  
As shown above, the original owners of the site submitted the required FLUM amendment and Rezoning 
and subsequently chose the first option to increase the density on the site, agreeing to transfer the required 
528 density units from a platted but unbuilt subdivision on environmentally sensitive land south of the north 
branch of Washington Loop Road, along Shell Creek. 
 
The current owners of the property, Lux Biscayne Properties, LLC, have submitted plan amendment and 
rezoning petitions for property that includes the subject site and would reduce the maximum residential 
density on the site from 828 units to 400 units.  Their intent is to sever the 428 excess density units from 
the subject site for transfer to another eligible RZ. 
 
Applicant’s Request: 

Lux Biscayne Properties, LLC, is requesting a Variance to Section 3-5-429(h)(1)(i)B of the TDU Code, 

quoted below: 

 

Sec. 3-5-429. - Process and procedures.  

(h) Effective date of the Certification or TDU.  

(1) A certification shall not become effective until the covenant and management plan, as 

applicable, has been recorded by the petitioner in the Public Records of Charlotte County with 

the Clerk of the Circuit Court of Charlotte County.  

(i) Upon the effective date of a certification approved pursuant to this article, the community 

development director, or his/her designee, shall issue a certificate to the property owner(s) 

of the SZ. The issuance of the certificate shall establish the quantity of density units for the 

property at the time the certificate is issued and shall be considered a final determination. 

Once a certificate has been issued for the SZ, the property owner shall maintain the property 

in accordance with the requirements of the covenant.  

 A.  … 

B.  Density credits transferred to an eligible RZ pursuant to this article, which are not used 

for the intended RZ development, may be retransferred to another eligible RZ. The RZ 

owner shall simultaneously petition to revise the zoning district and/or FLUM, whichever 

is applicable, of the original RZ from which these credits were transferred to reflect the 

decrease in density. 

 

Specifically, they request a Variance from the first sentence of subsection B:  “Density credits 

transferred to an eligible RZ pursuant to this article, which are not used for the intended RZ 

development, may be retransferred to another eligible RZ.” 

 

Lux Biscayne Properties, LLC, is requesting to be allowed to Certificate 428 of the 528 units of 

the density transferred to the subject site in 2003 instead of requiring them to be transferred 

immediately to a new eligible RZ. 

Staff Response: The language of this subsection is not consistent with the language throughout 

the remainder of the TDU Code.  It implies that the unused transferred density must be 

immediately transferred to a new eligible RZ.  While the immediate transfer of density from SZs 



 

to RZs was an aspect of the TDR Code when Petition Z-01-11-36-TDR was approved, 

transferring the 528 density units to the subject site, the current TDU program creates a 

Certificate of Transferrable Density Credits when density is severed from an approved SZ.  This 

certificate can then be held for any length of time prior to applying the certificated units to an 

eligible RZ.  This inconsistency between the language of this particular subsection and the 

overall TDU Code means that there is not an effective process for allowing unused transferred 

density to be reused.  The conclusion is that a variance is required for this subsection.   

 

TDU Ordinance provisions applicable to this request: 

When the TDR Code was replaced by the TDU Code in 2004, some new conditions were implemented that 

are relevant to this requested variance.  Under the new Code, approved SZ owners became able to sever 

density and keep that density in the form of a certificate until they had a purchaser for that density or an 

eligible RZ to transfer it to.  Eligible RZ owners also became able, if they rezoned to a Planned 

Development, to delay a transfer of density to their site until final site plan approval.  Thirdly, the owner of 

an RZ that had received transferred density gained the ability to sever unused, transferred density from 

that site and move it to another eligible RZ, if they simultaneously petitioned to revise the Zoning and FLUM 

on the site to reflect the decrease in density.   

 

Findings: 

The following prerequisites must be established to the satisfaction of the Board: 

 

1.  The strict application of the requirements of the TDU code would create an unnecessary hardship, as 

distinguished from a mere inconvenience, on the property owners: 

As currently written, the language allowing unused, transferred density to be retransferred required that 

retransfer to occur concurrently with a plan amendment or rezoning to decrease the maximum 

residential density on the original RZ.  This is not consistent with the overall TDU program, which allows 

density to be severed and certificated for use at a later time.  The subject site does not have an eligible 

RZ available for immediate transfer of the 428 density units transferred to the site in 2003 as part of Z-

01-11-36-TDR, and which would be eliminated through the approval of the current proposed plan 

amendment and rezoning to reduce the maximum density on the subject site from 828 units to 400 

units. 

Finding: Staff finds this standard met. 

 

2. The conditions giving rise to the prohibition or hardship were not created by any person presently 

having an interest in the affected properties: 

Inconsistencies between the language in Section 3-5-429(h)(1)(i)B and the remainder of the TDU Code 

arose as a result of the changes from the County’s TDR to  

TDU program in 2004. 

Finding:  Staff finds this standard met.   

 

3.  The variance requested is the minimum modification of the regulation at issue to effectuate the relief 

necessary: 

The request to forego immediate transfer of unused, transferred density units to a new eligible RZ in 

favor of certification of the density units is the minimum modification necessary to grant relief. 



 

Finding: Staff finds this standard met.   

 

4.  The granting of a variance would not be injurious to or incompatible with the surrounding neighborhood 

or otherwise detrimental to the public welfare: 

Allowing the applicant to re-use density credits previously transferred to the subject site would not be 

injurious to the public welfare.  It is also not incompatible with the surrounding neighborhood.  The 

original SZ remains under conservation easement regardless of the end use of the severed density. 

Finding: Staff finds this standard met.   

 

5.  Owing to the specific circumstances which gave rise to the prohibition or hardship, the spirit and intent 

of this article would be preserved by granting the variance: 

The original property owners used the TDR ordinance in the spirit and intent for which it was created 

by transferring density from environmentally sensitive lots in the Rural Service Area unsuitable for 

development into the Urban Service Area.  While drafting the TDU Code, Staff recognized that plans 

change and transferred density may not always be used on the RZ it was sent to.  A process was 

created to allow an applicant to remove unused, transferred density.  Allowing the applicant to remove 

transferred density credits from the property would retain the spirit and intent of the ordinance. 

Finding: Staff finds this standard met.   

 

6. The requested variance is consistent with the Charlotte County Comprehensive Plan: 

The following Charlotte 2050 policies are applicable to this Variance request: 

FLU Policy 1.2.7:  Transfer of Density Units (TDU) Program Intent 

The County shall employ a transfer of density units (TDU) program whereby the development rights 

of property may be severed in perpetuity and transferred to designated locations that are more 

appropriate for development.  The TDU program identifies sending and receiving zones.  The intent 

is to create a TDU process that will: 

1.  Assist and encourage the removal of old, outdated, platted lots and subdivisions 

throughout the County. 

2. Assist and encourage the replacement of an unsustainable and inefficient form of 

development with compact, higher density, mixed use development that is more sustainable 

and efficiently utilizes resources. 

3. Incentivize the retention of long-term agricultural activities and the clustering of rural 

development densities as an alternative to rural large lot sprawl in order to reduce the 

premature conversion of rural lands and preserve rural character and viewsheds. 

4. Incentivize the voluntary preservation of environmentally sensitive lands. 

5. Help preserve archeological and historic sites. 

6. Prevent density increases within the Coastal High Hazard Area. 

 

The original transfer of density to the subject site in 2003 was consistent with standards 1. and 4., and 

the reuse of the unused transferred density on the subject site would be consistent with standard 2. 

Finding: Staff finds this standard is met.   

  

 

 



 

Analysis and Conclusion: 

Lux Biscayne Properties, LLC, is attempting to make legitimate use of provisions within the TDU Code, but 

the inconsistencies within the language of the Code make it unreasonably difficult to comply.  It is staff’s 

conclusion that all six of the variance criteria have been met and also that the request meets the standard 

of being an unnecessary hardship. 
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EFFECTIVE DATE.

RECTTALS

WHEREAS, the Charlotte County Board of County Commissioners, in a

public hearing, held on Tuesday, July 8,2003, reviewed land use amendment petition pA-

01-11-35-LS, which amendment is a large scale comprehensive plan amendment; and

WHERËAS, James E. Moore, lll, Trustee, has filed Petition PA-Oí -11-35-LS

seeking amendment to the Charlotte County Comprehensive Plan from Low Density

Residential and Parks and Recreation to Medium Density Residentialon the 1992-2OlO

Future Land Use Map for 106.96 acres more or less of properties owned by James E.

Moore, lll, as Trustee of the Biscayne Trust, c/o Moore and Waksler, p.L., 1107 W. Marion

Avs., Suite 112, Punta Gorda, Florida 33950, as described in Exhibít "4" attached hereto

and incorporated herein by reference; and

WHEREAS, Petition PA-01-l 1-35-LS has previously been heard before the

Charlotte County Planning and Zoning Board and, based on the findings and analysis

presented in the Planning Division Report dated May 28, 2003, and the evidence

presented to the Planning and Zoning Board, has been recommended for approval; and

WHEREAS, approval of Petition PA-01-11-35-LS would require a transferof

528 units of density to the property that is the subject of the Petition, pursuant to Chapter

3-5, Article XX, Code of Laws and Ordinances, Charlotte County, Florida ('TDR Code',);
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WHEREAS, the applicant has provided evidence of an agreementtotransfer

the applicable TDRs from a sendíng Zone ('sz") to the subject property, and has

submitted a Conservation Easement to Charlotte County for the Board of County

Commissioners' approval; and

WHEREAS, after due consideration, the Charlotte County Board of Coung

Commissioners has found that the requirements and conditions of Chapter 163, Florida

Statutes, as they relate to this petition, have been met.

Now, THEREFORE, BE lr ORDAINED by the Board of coung

Commissioners of Charlotte County, Florida:

Section 1, Apo-foval. The following amendment to the Charlotte County

Future Land Use Map be and hereby is approved:

Petition PA-O1-1 1-3s'Ls by applicant, James E. Moore, il|, as
Trustee. of the Biscayne Trust , requesting a large scale
comprehensive plan amendment from Low Density Residential
and Parks and Recreation to Medium Density Rèsidential on
the 1997-2010 Future Land use Mapfor 106.96 acres moreor
less of properties owned by James E. Moore, lll, as Trustee of
the Biscayne Trust, c/o Moore and Waksler, p.L., 1102 W.
Marion Ave,, Suite 112, punta Gorda, Florida B3g5O, as
described in Exhibit "A" attached hereto and íncorporated
herein by reference.

Qgction 2. Effective..date. The effective date of this plan amendment shall

be the date a final order is issued by the Department of Community Affairs or the

Adrninistration Commission finding the adopted amendment to be in compliance with

Section 163.3184, Florida Statutes, whicheveroccurs earlier; provided this ordinance has

been filed in the Office of the Secretary of State, State of Florida, and provided further that

a Resolution authorizing the transfer of 528 units of densþ to the property that is the

subject of Petition PA-01-11-35-LS has been approved by the Board of County
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PASSED AND DULY ADoPTED this Z ¿av ot 
%__, 2003.

commissioners; and provided, further that all requirements forsuch transferof 52g units of
density contained in the TDR code have been met. No development orders, development
permits, or land uses dependent on this amendment may be issued orcommenced before
it has become effective. lf a final order of noncompliance is issued by the Administration

commission, this amendment may nevertheless be made effective by adoption of a
resolution affirming its effective status, a copy of which resolution shall be sent to the
Florida Department of community Affairs, Division of community planning, 2s55 shumard
Oak Boulevard, Tallahassee, Florida g23gg_21 00.

S.ection 3' Transmitte!. County staff is hereby directed to fonvard a certified

copyof this ordinance and its attachments to the Florída Departmentof communityAffairs,

2555 shumard oak Boulevard, Tallahassee, Florida 323gg-2100, and to the Executive

Director, southwest Florida Regíonal Planning council, 4gg0 Bayline Drive, 4th Floor,

North Fort Myers, Florida g3g1g-3909.

ATTEST:
Barbara T. Scott, Clerk of Circuit
Court and Ex-officio Clerk to the

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:
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DESCRIPTION:

pÀncEl e r

A portion of lond Sectign 15. Tohnshþ 40 South, Ronge 2l Êost,
Florido¡ being bounded qs follows:

!
Chorlotte County.

ov
¡Door
e
fi,l
f'j{
LN

El)o
m

ñ{ñ
cn

On thd North by the South line of Lot 13. of Block 3084. os shown on the
PORT cn¡nUOrrE SUBo|üS|ON SECTTON FTFTY-SE\€N; on the Eost by rhe
West líhe of Crestwood Woterwol on the South by thd North line of Lot lJ,
J0B0 ood its lVesterly prolongotion to the Eosterly boundory line of the soid
PORT CHARLOIIE SUBDIVISION SECÏON.FIFTY-SEVEN; ond on the West
by the Eost Rigþt-of-Woy Line of soid Gromercy Street, os it now. exists.

soid plot

8loct.
plot of

ANO

PARCEL C

I Rorilon of lond Section 15, Township 40 South, Ronge 2l Eost. Chorlotte County,
Florido, being bounded os follows:

On the Norlh- by the Sciuth line of Uot, 8, 9, 10, 1l ond I 2. of Etock JOB5, of the
soíd plot of PORT CHARLOTTE suBDlvlsloN sEcnoN RFTY-SE!€N: on the
Eqst ond South b; the.Westerly Rightaof-Woy Line of Eostwind Woterwo¡r anc r¿n
the West by the Eost Right-of-Woy Line of Crestwood Wotorwoy.

AND

PARCEL D

I Portíon of lond Section t5, Townsh;p 40 South. Ronge 2l Eost, Chortotte County.Florido, being bounded os follows:

9.1-tlg North by the South boundory iine of.'the so¡d. plor of PORT CHARLOTTE
SUBDIVSION SEcTl3N FrFTy-SEvt{: bn the Eost.bi thä westerty Right-of-
wov Line of Biscoyne Orive; orid on the West by the Eost Righi-oflWoy Line of
Eo-stwin<j Woterwoy.
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June 28,2003
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NOTTCE OF PT'ELIC EEARINC
LARGE SCALE PIJ\N AMU{DII,ÍENTS, hMZbrUr¡CS,

A IEXT AIIÍENDMEÑT, âND A PT,/IT VACåTION

PURSUANT To SECTION t25.6ó AND C|APTER ló1, F|,(}RTDA SrAn TEs, SBCflON 3.9-tl. coDE on ¡rWS 
^¡¡Oj 

i
oRDINANCES oF cHARLcrrE couNry. FLoR¡DA, AND cn^prER rr, r¡on¡o¡ l¡rri¡Ë3.-;ND ðlt üiä -ïü '
coDE oF LAlvs AND oRDtNANcES oF cHARLorrE couNTy, Fr.oRrDÀ næ c¡r¡nrsnc có'u¡nläoRõ õå,.couNrY coMMlssloNtns HERÉBy crvE Nonce oF A pRoposAt. To cnrxce r¡tlusE <ir r_elió Ás- o-eðüáö* .

Gult of Met

?
'uosuaqda¡g

'¡! uo qullc ol ItrFI roJ

A PUBLIC IIEARING ON PROPOSALS AND PETITIONS AS DESCRIBED BEI.OII'. wlLL BE CDNDUCTET' BY THE
EOARD OF COUNTY COMM¡sslONEns ON JULY E, 2003 AT 2:S P.l[. OR AS SOON TTTEREAFTER 

^S 
THE MAT¡EI

M,\Y BE HE,{RD DUßTNO THE COURSE OF ACTTON, T}IE HEAR¡NO WILL BE HEI,Ð IN THE coMMIssToNERs
MEENNC ROOM, ROO¡ú I 19. RRST FLOOR, BUILDTNG A. THE CHARUTTTÉ COUNÎY ADMINTSTRÀTION CENTER.
I E5OO MURTIOCK CIRCLE FORî CHÀRLOTIE. FIORTDA
coPlES oF SAJD PETITIONS WlTll CoMPLETÉ, LEGAL DESCRÍmONS AND SUBSEQUENT STAFF REPORIS tvûr BB
AVA¡LABLE FOR RE\ÍIEW ATMG TOLLOWTNC I.OCANONS:

CHAR¡,OTTE CTT,¡NTY COMMTJNITY'
AIJ, CHÀRLÛTTE COI'NTY PUBLIC LTSRARIES
TNTERNETNPDRESS
AIl. INTERTSTED PERSONS ARE URCED TO ATTEND THESE PT'BL¡C HEARTNG9

PETrrIo¡tS:
PA-o1-l t-35-u
Jams E Mære lll as Trustee of ¡hc B¡scåyne Trust uder m un¡ccordcd Trust Ag¡esmènl dsted July lj, 1997 æqræ$iog ¡ l¡no
Scale Pl¡n A¡¡rndmD¡ from ¡rq, D¿nsily R€sidmùal âr¡d hrks ond Recrc¡tioo to-M.dium Dcßity tiesi<tenri¡I, tfü r¡æ 

-ir6¡ã
in Commission D¡s¡ric¡ ry. noíh of El ,ob€ån Rocd (S.R, Zó), ¡outh of Trcmbty Avcouc. cas of íi.cayne Ori""-ooO *J "ifr.iFork Watøway. Pon Cb¿rlolt€ a¡€a. ThÉ silc ccrl8¡¡s 106.,14 acæ$ more or lcss. À comptetc tegat dcscriprion is on f1c.

PA-02-5.15-LS !¡ld Z-ü-5.t6
EhLæ Millcr n4ucstiag a kr¡c Scalc Pl¡n Anæridmêût fiom Lcry Derciry Residcntirt fo RccE¡tio¡sl vchiclc hrt rnd I Rczooiog
fjorf! Rtd+li{ sb¡te hoity 2 (RSF-2) ro planncd Dcwlopræol (pD). Tt¡€ s¡te i¡ loc¡red in Co¡¡nission Dtsùki fv:n"rh oi
Ca¡de Doct Poinl R@d, sülh of FËldcæst ll'c, cr$ of dngc Avcnræ, uk,a, oanman Avcn*, and rvcsr of gü;ror;'tt rù¡¡
Bufrcr Rcs¡rvc' Pø¡cbdd¡c Crorn of Mæ¿¡l) aæa. Tlrc siæ órã¡Ds 32"71 r.rcr rÍorc ütËss- ¡ "or¡* ¡cii-Á*¡¡pt¡o¡ ¡¡ ,
fi¡c.

PA-{n.l l-37-LS r¡d Z{í¿-ll-38
Chùlont County Ecrd of County Cønmiesiorcrs rtguesting À Largp ssr¡€ Phn Amendn o¡ fmm h¡k¡ ¡¡¡d nccæulorr I-o*hreity Rcidential. Mcdiùm Dcnsiry Rc,idenriat, HiSh Dnsiry Rc¡idcn¡ial and commüc¡d Cen¡cr ro hsscrv{¡on. Thc phn
âmodmcoa s¡so ¡ncludes a rÈqu€sl lo rcmovs this propcny fóm w¡ú¡in thÈ Ulùu¡ Scrvice Arca ovcrlay Dl¡rricr, whldr i¡ ¡n
amcndmcn¡ to M¡P No' 2 of ùc Furoæ Lårtd uEc Mop serics. ârrd a Rc¿ooing f'om Rcsirtndal singlc iamiþ 3.t (RsF-3.5) ,Residcrtial Singlc Femirv 5.(RsF-s). Rcsidênrisr Mulri-Femiry 5 (RMF-5), R;¡dcrr¡al Murrí-Fmily r0 ßMÈ10). Rcsitcn¡iar
Multi-Fa¡ûily 15 (RMF l5). Ofücc. trledicol, lßúo¡ionat (dMt), commerciat Toüisl (cT). cmiræ¡c¡ì Oc¡¡crio tCcl, on¿
Commercial Intcnsivc lctì to Enviurmcorally Scnsitivc (ES). Thc sitc i¡ tæatcd in Commision D.su.rr I¡f, ¡¡orrh ¿¡rd casl of CR.
775'ond¡o¡rh¡¡d*cgofC.R.TTl,CaPcHozc¡te., Thcaitêcoít¡¡rs2,ó35acrt¡morcorlcs, Acompk¡;þta¡dcscrif¡*it;
t¡lc.

PA42-r l-19-tJ ad Z-ü}-lþlo
lrcf Eaetc Ttuucc ærycrrin¡ e brgs Scale nan Arrrodnant Êom Comlærcial Coíldor (fo. 13.3 åcnr nuc c tcss) nd úool:
hrrcfvât¡on (fü 34.55 e¡cs morc or læs) ¡o Co¡lmcfci¡l Ccnlcr ùd s Rczor¡ing fro¡¡ R rld.il¡al S¡"* f"¡¡fy i.iõSf¡O o
conr¡ncñ¡¡l cc.Ër¡¡ (co) for 3t,55 ¡crcs truB or lase, TrE si¡c b'tocsrcd ¡n coä¡¡s¡roo p¡st ¡ci ¡v,'ñii 

"l,itüid* ¡ãi ,:il,
southof willowBa4¡¡¡dcætof s.R.7ó(El JoùcrnRo|d),FonCh¡¡lo¡c¡¡cr Thc¡irccooraiu4?.sj;i..;;;i;. Ã",1 ;
cornplctc legal dcscri¡kn is o¡ filc. ' 
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STATE OF FLORIDA
DEPARTMENT OF STATEJEB BUSE

Governor CIE¡{DA E. HOOD
Secretaty of State

July 18,2003

Honorable Barbara T. Scott
Clerk of the Circuit Court
Clarlottg CounryBoard of Counry

Commissioners
Post Office Box l6g7
Punta Gorda, Florida 33951

Attention: Anne pfahler

DearMs. Scott:

Pur$¡ant to the provisions of sectio n l25.66,Florida-statutes, this will acknowledgereceipt of vour letterdated Jurv r0,2-0õi,-*d 
""rdq;d;ii;s of charrone counry

,iïfiilãri:s' 2003-036 tn'óugr'' lõõllou, which *"iå-ãr"¿ in this office on

ì-¿.,
/-: 

'q-

rJÊ.-.

r. ¡L'
{.) !-

u.,!,:
fv.'.

Sincerely,

Gorr.à'* b,"¡rl,úrt)
Sarah Jane Bradshaw
Assistant Director
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, AN ORDINANCE APPROVING AN AMENDMENT TO
THE CHARLOTTE COUNTY ZONING ATLAS FOR
JAMES E. MOORE, III, AS TRUSTEE OF THE
BISCAYNE TRUST, REZONING 106.96 ACRES MORE
OR LESS FROM RES¡DENTIAL SINGLE FAMILY 3.5
(RSF-3.5) TO PLANNED DEVELOPMENT (pD),
PETITION #Z.01-11-36: AND PROVIDING 

. 
AN

EFFECTIVE DATE.

RECITALS

WHEREAS, on Monday, August 11, 2003, the Board of County

Commissioners in a public hearing reviewed Petition 2-01-11-36 which requested a

rezoning of 106.96 acres more or less from Resldential Single Family 3.5 (RSF-3.5) to

Planned Development (PD) on property owned by James E. Moore, lll, as Trustee of the

Biscayne Trust, under an unrecorded Trust Agreement dated July 15, 1997, Moore &

Waxler, P.L., 1107 W. Marion Avenue, Suite 112, Punta Gorda, Florida 33950, more

padicularly described in Exhibit'4" attached hereto and incorporated herein by reference;

and

WHEREAS, the applicant, James E. Moore, lll, as Trustee of the Biscayne

Trust, seeks a rezoning to develop a multi-family residentialcommunity;and

WHEREAS, after due consideration, the Board of County Commissioners has

found that the request is consistent with the Charlotte County Comprehensive Plan and

has determined it to be in the best interest of the public to rezone this site from RSF-3.5 to

PD.

NOW, THEREFORË, BE lT ORDAINED by the

Commissioners of Charlotte County, Florida:

Board of County
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SFÇTION 1. That the following petition for a zoning amendment to the

Charlotte County Zoning Atlas is hereby approved, subject to the conditlons contained in

this ordinance:

Petition Z-01-11-36 for a rezoning of 106.96 acres more or less of property
from Residential Single Family 3.5 (RSF-3.5) to Planned Development (PD)
on property owned by James E, Moore, lll, as Trustee of the Biscayne Trust,
underan unrecorded TrustAgreementdated July 15, 1997, Moore&Waxler,
P.L., 1107 W. Marion Avenue, Sulte 112, Punta Gorda, Florida 33950
(hereinafterrefened to as "Applicanf'), more particularlydescribed in Exhibit
'4" attached hereto and incorporated herein by reference (hereinafter
referred to as nthe Property").

SECTION 2. The Planned Developmentzoning approved bythis ordinance

shall be subject to the following conditions:

A. The Property shall be used for the developmentof a residential
communitywith amenities as shown on Petition 2-01-11-36 (hereinafter'the
Project").

B. Residential density on the Property shall be limited to 828 units
or less.

C. The Property contains oak hammock, as generally defined in
the FLUCCS tegend and shown in the PD Concept Plan submitted by
Applicant, prepared by Charlotte Engineering and Surveying and dated June
26, 2003, and contained as part of Petition Z-01-11-36 which is approved by
this ordinance (such PD Concept Plan shall hereinafter be referred to as the
"PD Concept Plan"). Design of the development of the Property shall be
responsive to the presence of heritage trees and shall comply with all
requirements of Chapter 3-2, Article lX, Code of Laws and Ordinances of
Charlotte County, Florida (such Code of Laws and Ordinances of Charlotte
County, Florida, shall hereinafter be referred to as "County Code'). Roads,
sidewalks/ paths and underground utilities located on, above or below the
oak hammock communities shown on the FLUCCS legend on the PD
Concept Plan shall be laid out and constructed in such a manner that
impacts to soil, existing vegetation, and natural water flow are mlnlmal.

D, A tree survey must be supplied to the Community Development
Department of County ("CD Department") with the application forfinaldetail
plan for the Project. The tree survoy must indicate the location of heritage
troes. A Tree Removal Authorization, Memorandum of Exemption of Fees,
and Tree Preservation permits must be obtaíned priorto any land clearing or
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the issuance of building permits for the project.

E. No construction or impervious surfaces shall occur or be
created within the 25 foot upland buffer shown on the pD concept plan
around the creeks and low-lying areas. pedestrian sidewalks and'bicycià
paths constructed of pervious materials may be allowed within this 25 ?oot
upland buffer, subject to review and approvâ of the cD Department at the
time of construction permÍt application. Vehicular roads wti¡ctr must cross
these 25 foot upland buffers will be exempt from this condition; nowever,
such roads shall be designed and constructed in a manner which minimizes
thoir impervious surfaces' encroachments onto the upland buffers, anã
preserves the exísting natural flow of water.

F. All internal roadways, srdewatks/paths and utilities shall be
introduced in a mannorwhich reduces impacts tb existing creeks and which
maintains the naturally occuning waterflow of such croeké. All sidewalks and
paths shall be constructed of pervious materials and finishes.

G. The maín entrance to the property shall incorporate
landscaped areas and meandering sidewalks on both sides ör tne
access/egress drive;a maximum of oñe (l) monumentsign with the nameof
the Project will be allowed in these areas.

. _I. For purposes of regulation of building heights and structure
types,.the Pr.o¡erty shall be div¡de.d into Zone 'A", Zone;8", and .Zone c'i
Zone ?" and Zone "8" shall be those zones as they are illustrated on tho pD
concept Plan. zone "c" shail consist of a zoa fooþwide strip of ìanã
adjacent to and parallel to the East Fork waterway. structures in Zone "A"
shall be limited to single family and cluster housing struclures. Structures in
zone "c" shall be timited to single family, multi-fãmily and clustei nõrrìnô
structures. No structural element in any structure in 2one ,A" or zone iC1
shall exceed 38 feet in height, structuies in Zone "B'may include single
family, multi-family and cluster houslng structures. No struciural elemen[in
any structure in Zone "B'shall exceed 3g feet in height for single family or
cluster housing, and 60 feet in height for multi-family-housing.

l. All residential dwelling units in the project shall consist of
conventionally-built structures only. 

-

J. Development standards for each lot in the project relating to
minimum lot coverage, and minimurn lot and yard setback reqúirements s-nail
be no more restrictive than the development standards contained in the
county code for the use proposed for súch bt at the t¡ms or r¡nãi ¿;i"i¡ pË;
approval, with the exception that a cluster home lot shall have a maximum lot
coverage of 55%.
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K. Approval of the PD Concept Plan granted by the approval of
Petition 2-01-11-36 contained in this ordinance specifically does not include
approval of the legend on such PD Concept Plan titled "Biscayne Trust
Development Criteria", or any of the comments and provisions which
comprise said legend.

L. The Projectshallbeserved bycentralpotablewaterandsewer
lines.

M. Design of the Project shall include a 25 foot.setback as
required by Section 3-9-49(2Xd). Hereinafter, such setback shall be refened
to as "the PD setback'. All native trees located within the PD setback shall
be retained. No type of structure or impervious surface shallbe allowed to
bs constructed within the PD setback, except pedestrian sidewalks, bicycle
paths, and two (2) instances in which paved roads must encroach onto the
PD setback in order to provide access to the Projoct. Any paved or
irnpervious surface which must oncroach onto the PD setback shall be
designed and constructed in a manner which minimizes any paved or
impervious square footage.

N. The PD setback shall contain and incorporate all buffering
requirements as defined by Section 3-5*463, County Code (hereinafter the
"buffer code"), as may be amended, and other buffering and landscaping
codes which may be present, effective, or applicable at the time of
submission of drawings for final site plan approval or construction permits. At
a minimum, a Type "B" buffer (as such Type "B'buffer is defined and shown
in Chapter 3-5, Article XX, County Code) will be required along the perimeter
of the ProperÇ wherever multifamily housing is adjacent to areas zoned,
designated, or used for residential single-family dwelling units. Existing native
vegetation within any buffer area shall be preserved.

O. lf final detail plan approval for any development located in Zone
uC" 

is applied for after any approval of development of the portion of property
to the north of and adjacent to the East Fork Waterway (in the area
commonly known as Murdock Village, as approved in concept bythe Board
on June 24,2003), the appearance, dimensions, proportions, and urban
furniture of the development of the waterfront section of Zone 'C" shall be
uniform and compatible with the development approved forthe portion of the
property north of the East Fork Waterway located in Murdock Village.

P. The design of the Project shall support the intent of the PD
district expressed in Section 3-9-49(a), County Code, particularly subsections
(2), (3), (6), and (9) of such Section 3-949(a). Design features that wilt be
considered as fulfilling this requirement shall include, but not be limited to,
the following:

l. the center: a demonstration in the final layout of the Project
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showing a connection between residentialstructures, the amenities within the
Project, and pedestrian/bike linkages to proximate commercial, civic and
open space areas in the vicinity of the Project;

¡¡' the flve mlnute walk: location of amenities within the Project
in a manner which facilitates pedestrian trips to amenities, and proximate
commercial and civic areas;

¡¡¡, the street network: maximization of connectivity and
minimization of paved areas in the final layout of streets within the project,
and consideration of a pedestrian-friendly layout which may include ebmênts
such as medians, changes in pavement materials, and ciosswalk islands;lv. the open space network: maximization of connectivity
between open spaces, such as parks, amenities, watenruays, paths anå
sidewalks;and

v. mixed use: minimization of ground coverage by buildings
through structures whích contain community amenities as well as residentia¡
dwelling units.

o. A master pedestrian walkway system must be created. This
fYslem shall provide for both pedestrian and bicycle travel. The system shall
be located on both sides of the main access ioads for the próject. The
system shallalso provide links frorn the main access road to any common
elements of the protec! any recreational amenities of the project, any open
space areas of the Pro¡egtr and tothe pedestrian walkway bcâted along'the
East Fork waterway. The system must also link to 

-snzzo 
an¿ õther

access/egress points as these may be ?pproved for the project. The
pedestrian walkway system must include the possibility for iinkage to
ntlylcoqr vilfage's pedestrian system if the pedestiian system for the põrtion
of Murdock Village adjacent to the Property has been pärmitted priorio finát
detail plan approval forthe Project. ln the event such pedestrian system for
fvttl¡ogcrtillage has.been pormitted, finalplan approvälforthe projectshall
indicate the connection points between the project's pedestrian syétom and
Murdock Village's pedestrian system.

R. All utility lines for the project shall be placed underground. The
only exception to this rure shail be made when Florida power anð r_¡gnt (rÞli
or the competent ulility company determines underground lineã are iñ
detriment of the well-being and safety of the residentõ and visitors of the
Property. This deterrnination by the competent utility company shall be
submitted in wríting prior to or concurrent'with final iletail þan approvat
application

s. Prior to final detail ptan approval, the signed and sealed
surveys and other applicable documents submitted for thê project shall be
revised to show the-cunent applicable flood zone and curent applicable
FEMê map _panel. tf ne_cessary to comply with FEMA requiremänts, the
provisions of ordinance 2003-020, or the Btilding Depanment of the coi¡nty,
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PASSED AND DULv ADoprED uis /l-day oî@L, 2003.

BOARD OF COUNTY COMMISSIONERS

ATTEST:
Barbara T. Scott, Clerk of
Circuit Court and Ex-Officio
Clerk to the Board of County

plwpdata\b_ast\orrtþ.concept. btscayne.doc
LP¿002¿20
o811112003

building design and the buitding FFE shall be revised.

T. Any applicant for a building permit relating to Biscayne Trust
must supply documents sufficient to release any easements affected or
encroached u.pon by any structure, fence or buiidings governed by such
building permit.

SECTION 3. That lhe zoning for this site shall run with the land and shall
apply to any subseguent owners, heirs and assigns.

SEPTION t This ordinance shall take effect upon filing in the Office of the

Secretary of State, State of Florida.

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY:
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SUN#
Charlotte . DeSoto . Englewood . North Port . Venice

PUBLISTIER'S AFFIDAVIT OF PUBLICATION
STATE OF FLORIDA
COUNTY OF CHARLOTTE:
Before the undersigned authority personally appeared Amber Freernan,
who on oath says that she is legal clerk of the (Charlotte Sun, Englewood
Sun, DeSoto Sun, North Pon Sun, Venice Gondolier Sun), a newspaper
published at Charlotte Harbor in Charlotte County, Florida; that the
attached copy of advertisement, being a Notice of public Hearing,
was published in said newspaper in the issues of:

August 1,2003

Affiant further says that the said newspaper is a newspaper published at
Charlone Harbor, in said Charlotte County, Florida, and that the said
nervspaper has heretofore been continuously published in said cha¡lotte
County, Florida, Saræota County, Florida and DeSoto County, Florida, each
day and has been enrered as periodicals matrer at the post office in punta Gorda,
in said charlotte county, Florida, for a period of I year next preceding the first
publication of the attached copy of advertisement; and affiant further iays that he
or she has neither paid nor promised any person, firm or corporation any discount,
rebate, commission or refund for the purpose of securing this advertisement for
publication in the said newspaper.

(Signature of Afhant)

Sworn and subscribed before me this lst day of August, 2003.

SxLlxtl'ør'# 3lt'er(Signature of Notary Public)

*\

gonded thtu

cARolÀt¡il
Notary Publlc.

My comm, oxpiræ Nov,1, 2003
Comr¡. llo. CC885950

r.0.802317
goNrca lnruancc Côn9tny, lnc.

ffffiï',äüll"*'



i'i NoflcE oF PUBLTc HEARTNc
sÀiae scArÆ, AlrD sMAI-l. scALE PI4{4}ry.PlUEIngl
f;rn¡rt r¡ræxDun¡¡ïs, PLAT vAcATIoNs' A

, AN ONbNUC.¡CE ilId EAR T'PD¡JTE . . 'íi

pr.rRsull.lTTo sEcTfoN 125.6óAND CHAPTER ló3, FLORJDA STAIUTES, gEc,TIO{ry1I' -Ì'

ðooÊ-or iÀws eNp oririÑÑbrs or crl¡ru.srre coLNTY, FLoRIDA' cHAPTER 177'

n-õruoÃ $rm¡rrs, Áñó?'irnñrj.s-z cqpe_or LAv/s A¡ID oRDINAì¡cEs oF cHARLorrE
Lõ¡ñ, r¡-onoÃ, ffitl{ÑtlcrfrE col4!rr BoARD oFcoI.rNTY coMMIssIoNm's
rmEBi'crvÈ ¡¡oúce óÈ A Fnopösm. ro cHANGE rnr usE OF I-AND As DEScRIBED 

:r:

p"sffi$i
¿-Ot-ll-36
Ltoät Ë. ftfoo* Itr as Ttustce of the Biscayne 1ìrust uoder an unrecordcd Tnst Agru
iõn r"q.i"-r,i¡g a nezon¡¡e-from nÀiacnúat Singtc Fanily (RSF-3.5) to Plamcd D(

,¡é iliöËd iñ Commirtion óìiu¡.i Ñ, norrtt or-H Joueaå noad (S.R. ??6)l south r

A PT'BLIC HEARING ON PROPOSAIS AIi¡D PETI1IONS AS DBSCRIBED.BEL_JWIVILL !E . --'- i
coNDUcrED nv rræ sóÅÈö-otË coinvrr- ðomnssroNERs oN Aucusr I 1.2o03,¡Ar 2'00 P.Iú' {
óñ ñ -soo¡¡ rrænnnrrÍx Ãs n¡r r¡erre¡ MAY BB HEARD Dt RTNG T1IE coURsE oF - - . .:'i'

Ã¿.itõñ. rüE-¡rne¡rNcqnlifs-Hit¡-oñrrncoMMrssroNERsMEEI!{Ç-$9QM.LQp}!;5,7
îirl'ËtSdffi ññäA;iNiô'Ã@Ãb,unusrn¡nox.''irrn18500,,
I'rÚhpocrcnq¿PoRTcHARLoTTE FLoRIDA. ' -.r "
õõËns õF-s-runÞifuioNõ-wmt côÉl;str rycaL-o-nqc¡gltoNsexn srlnseQumn ..';
;i,fitrüþðfiñüä'l-änv¡¡¿¡rpnonn¡vnwer-murourownqcuoci{rloñs:''¡ 

I
itft

CTTARI,C'TTE COT.'NTY COMMUMTY
ALL CH/¡\RLOfiE COUNTY PUBLIC LIBRARIES

rNTERNErADDnnsswww.cflAn¡.crrreçouNlrFl'.qqlr4ru)Æ\I'uu--- ri
eriirrrn¡ini'iED ÈERSo cHEARINGS .' ,,rì

PET,TTIONS: ;\'i{$

ä,;öiË;;Ë iläääïtüËi F";1, w{ñ"¡ Èon ctroiottc are& rhe site contains 106'44 a¡

norJõiü;Àcomptete tegal description is on file. ' r'i
..'i: $

7Ã3+10 '

Thomas Smirh is requesiin.g a Rezoning from Commercial General l9p9ttq99{ IntensivlThc iilc is- 
11'1.

locatcd i¡ Commiss¡oo p¡suici tr, nonñ of Mæion Avenue, south of U-nion Avenue' wcst ofFlo¡ida.Sfft
ilääi"¡ðiffiËå'Ëîä# ä-J'î"äãl rd ;iË;;kins t .ó0? ¡cres mo¡e or tess. A compbtd

z-09f15
lnriùiRoblradisrequc*ing;m:ffitff fr .m*#;T$tråiå%ti3#¿:rugf
ffi Drirr, a¡d easr of yqy Þou Rood scn¡rb, Englarodt .qf:;.rtrp ¡c? $',Ol4scsmorco¡lcso,-Acomplotctegplrþpctipiooi¡ooñlc. . ' . ,'..,,;:.. -:,;

dcscription is on ûle.



PA{2-tllLI,S aúz-02-5-16 " ';

ElaincMillerrequcetingaLa¡geScalePlanAnendmentftoml¡rpP€nsityRcs¡qntialtroRccrc¡t¡oûtl .,..i.
Vchicle Pa¡t a¡d- a Rezoníng hom Residen¡ial Single Family 2 (RSF-2) to PlanoedDcvclogmcot (PD). ,Tbê"
sitc is læacd in Commission Disrict M north of Cattle Dock Foirit Road, south of Fieldc¡es¡ [¡ne, eost ol ,-
Orange Aveoue, a.k.a, Oa¡sman Avenue, a¡td west of Charlorc llarbor Bufier Prescrve. Port Charlone " r"

(fowã of McCatl) area. The site contains 32.71 acres more or less. À compleæ legal description ís o.n ñle. 
.':

PA-03-5-t6r..5
Kerry tGarhley. Trustee of L¿mon Bay Isles Inc. requesting a l-arg-e Scale Plu¡Ame¡dment from l¡w
Deoiity Residèntial to Commercial Center. The site is located i¡ Commission District ltr, soulh of ùe_
Sarasoia County Line, west of lViochester Blvd., east of lvorybill Dr., and ¡orth of Partridge Avcnuc. Tbc
sitc contains 16.76 acres rnorè or less. A complete legal descriptjon is on file' .';.

PA{3-5-18 &Z-03-5-r9
Mark Asciutto a¡d the Community Development Department are requesting a Plan Amendment from Lonr
Densiry Residenrial to Com¡nercial Center and a Rezoning Aom Rcside¡tial Sing-le Famiþ 3.5 (RSF-3!) ¡o
Commêrcial Gencral (CG). The site is locared in Commission Disuict I, nonh of Midas Court sootb of
McCastin Cor¡rt. east of Kings Highwa¡ and west of Loveland Blvd., Port Charlone are¿. fþç si¡g gs¡lrinq
4.83 acres more or less. A õmgle-te lelal descriprion is on ñle.

PA.03.6-21-LS
Michaet J. Pilgram, Residenr of Royal Mortgage Corp. requesring a l"arge Scale Plan Amendmenl ftom
Agriculture tolow Density Rcsidential. The site is located in Commission Distict tr, north and south of
Jones t oop Road. west of Mandy Str€er, and east of Interstate I-75, Punta Gorda a¡ea. Tbe sitc conlain¡. ' - , i
15.06acrcìmoreorless.Acomþtetelegaldescriprionisonñle. ',,.i.i).'
TextAmendments t ' .t i' :it: .]
PA.O3-6-20-,LS
Texr amendment to the Futur€ Land Use Ele¡nent of the tllZ-ZOtO Comprchensivc Plan ameoding tbc :
language of existing Policy 2.2.4. This as¡endnrent will clarify the language of tt¡e Comne¡cial Cenrer u¡¡l r'

Coñmãrcial Conidõr Funi¡e l-a¡rd Use Map dcsi¡¡rrtions æ they per'øitr to cefain proPertics ioncd
Commercial Tourists and Omce, Medical a¡rd fnstitutional.

PA-02-ll-44A-t S r :

The Community Devclopmcnt Depart¡¡¡eo¡ is requesting an amcndment to the Goals,_ObjectiveS and

Policies of the i¡rfrasruc-¡ure Elem-ent of ¡he 1997-2010 Compæbcnsive Pla¡¡ to clariry the circwnlt!¡ces.
under which ne\:ry utilitics may be certiñcated. and to affirrr thc dcnsity of residential development of rhe

Bridgeless Banier tslaods relative to the availability of vater or'scwcr service. 
: J ..l':-,]

Ordinance -'ItjL
ñõîõi-ance of Charlotte Couoty, Florida, providing for interim development contols afrecting ccfiain ...
danelopment apptications in the area commonly known as the Airport Commcrce Pa¡k Overlaf District in
Chadoìr Couùry, Florida; Providing for exemptions; hoviding for proccdures to seek exemptions; 

-.
Providiog for exþiration and ex¡eusiõns of such inærim development conbols; Provid¡lg for severability¡
and Providing an effec¡ive date

Alben Corricelli and An¡and Pinard requesting a Plat Vacatio¡i for Vy'ooster Sûcet a[d Estcr Avcol¡c. Thc '
site is located iu Commission District tV, north-a¡d cast of thc Charlone Sports Parlc, south of S.R 776, aú
wæt of Tonence Stect, Port Charlotte are¡¡. The site contai¡s 2,74 acr€s more or less. A complctc legd , +i
description is on file. ',;!..

PV-03-5-ó
rrVilliam Robinsoo requesting a Plat Vacation for a portion of Aqui Esta Unit lf2. The site is located in - - 

; 
;

Commission Disuict iI, nortÉ of Leach Drive, soutÈ of Baynard Drive, east of A¡cca Street, and west of U.S.
4t, Punø Gorda a¡ea. The sire contains 2.82 acre,s more oi less. A compleæ legat description is on ñlc.

sv-03-5J7
Geraldine L. Mæon. Trustee requesting a Stee¡ Vacation for a portion of Adole Way as described in Erhibil....
"A'. Î¡e site ¡s located in Comhússioã Ðistric¡ ltr. norrh and wesi of Gulf Btvd., sõüh of Bocìlla Pass-, a¡d.;.
c¡st of thc Gulf of Ucxtco nngiewood a¡eá. nrJiite conrr¡os 1.0 ae¡es more or iest. À compterc tcgd i:' ;ì'?

descri¡iou is on ñle. ' '' ' '::

PV-034-5

EARUPDATE

SHOTJLD AI.TY AGENCY OR PERSON DECIDE TO APPEAL i{NY DECISION MADE BY TTIE
BOARD\ìTfH RESPECTTO AI{Y M,{TTER CONSIDEREDAT SUCHMEETING, A RECORD OF
THE PROCEEDING, AND FOR SUCH PIJRPOSB. A VERBATIM RECORD OF THE PROCEEDING IS
REQUIRED, $¡HICH RECOR"D INCLUDEES THE TESTIMOI{Y A¡.ID EVIDENCE UPON WHICH
l'l$¡ppeet sroBEBAsED :r,

oi¿,,l' 
u;X

:.:i
''.!hôlist¡r AoSt¡¡t 1.206

P.O.: 20C30(I]68,18



JEB BUSH
Governor

STATE OF FLORIDA
DEPARTMENT OF STATE

August 21,20A3

clùrot E. EooD
Secreîary of State
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Honorable Barba¡a T. Scott
Clsrk of the Circuit Court
Charlotte County Board of Corurty

Commissioners
Post Office Box 1687
Punta Gorda, Florida 33951

Attention: Anne Pfahler

DearMs. Scott:

LClmp
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I
Pursuant to the provisions of Section 125.66, Florida Statutes, this will acknowledge
receipt of your letter dated August 15, 2003, and certified copies of Charlotte County
Ordinance Nos. 2003-045 through 2003-048 and 2003-050 througb 2003-057, which
were filed in this office on August 20,2QQ3.

$$i,AGo - o)
l0.n#?

'Wïr-c-co-e
Liz Cloud
Program Administator

BIJREAU OF ADMIMSTRATM CODE o DIVISION OFELECTIONS
The Colllns Building Room Il3 r 107 W. Gatnes Street e Tallshasee, Floride 32399-0250

Telephone (ES0)24*6270 ¡ F¡cslmlle: (850) 24*6282 ¡ \tIVlV: htþ://www.dos.st¡te.fl.us
F¡Mall : D tv E leølo n @p a n do s. s tat atl u s


	PA-01-11-35-LS & Z-01-11-36-TDR.pdf
	PA-01-11-35-LS
	Z-01-11-36




